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Art Unit: 3644 

DETAILED ACTION 
Claim Rejections - 35 USC § 103 

1 . The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

2. Claims 1-7 are rejected under 35 U.S.C. 103(a) as being unpatentable over Birk 
(SE 2000001 79A on form PTO-1449) in view of Mangan (6031367 on form PTO-1449). 

For claim 1 , Birk discloses a method for separating a first quantity of milk drawn 
from a milking animal in an automatic milking machine and a second quantity of milk 
drawn from the milking animal in said milking machine comprising milking an animal 
using said automatic milking machine (page 3, lines 10-25), measuring a first indicator 
of mastitis during said milking (using sensors 45-48, page 4, line 10-11, page 6, lines 
24-26), and in response to said first indicator of mastitis indicating mastitis, a second 
indicator (using measuring elements 25, a separate quality measuring device (page 5, 
line 16) or the floating body (page 5, lines 15-32)) of mastitis is performed, the second 
indicator of mastitis includes: analyzing at least a part of said first quantity of milk using 
a cell counter for counting the number of cells in said first quantity of milk (page 4, lines 
8-11), and operating a valve 2a in dependence on the counted number of cells so that if 
the counted number of cells is below a first threshold (page 4, lines 8-20), said first 
quantity of milk is collected in a first container A, and if said counted number of cells is 
equal to or above said first threshold, said first quantity of milk is directed to a drain or a 
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second container B,C (page 4, lines 11-14,26-33, page 5, lines 2-14, 15-25, page 6, 
lines 5-8,15-29). However, Birk is silent about using an on-line cell counter. 

Mangan teaches an on-line cell counter for use in a method of milk quality 
analysis. It would have been obvious to one having ordinary skill in the art at the time 
the invention was made to incorporate the step of using an on-line cell counter as taught 
by Mangan in the method of Birk in order to get a more accurate analysis of mastitis in 
the milk. 

For claim 2, Birk as modified by Mangan (emphasis on Birk) further discloses 
wherein the step of operating a valve further comprises the step of collecting said first 
quantity of milk in a third container if the counted number of cells are above a third 
threshold but below said first threshold and collect said first quantity of milk in said first 
container if said counted number of cells are below said third threshold, thereby 
collecting milk of a first superior quality in said first container, milk of a second quality in 
said third container and milk of a third quality is directed to said drain or collected in said 
second container (page 4, lines 15-22,27-33, page 5, lines 1-13). 

For claim 3, Birk as modified by Mangan (emphasis on Birk) further wherein said 
first indicator of mastitis is one indicator, or a selection of multiple indicators, selected 
from a group of indicators comprising: the conductivity of said first quantity of milk, the 
NAgase value of said first quantity of milk, the Urea value of said first quantity of milk, 
the temperature of said first quantity of milk, the milk flow from said milking animal or 
the milk quantity from a teat of said milking animal (page 4, lines 8-1 1 ). 
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For claim 4, Birk as modified by Mangan (emphasis on Birk) further discloses 
wherein said small representative amount of milk is collected from a milk measuring 
device (page 4, lines 15-33, page 5, lines 15-20). 

For claim 5, Birk as modified by Mangan (emphasis on Birk) further discloses 

t 

wherein said first quantity of milk drawn from one milking animal is collected in an end 
unit for the duration of performing the somatic cell count (page 4, lines 15-33). 

For claim 6, Birk as modified by Mangan (emphasis on Birk) further discloses 
wherein said first quantity of milk is collected from a first teat of a milking animal and 
said second quantity of milk is collected from a second teat of said milking animal (page 
4, lines 6,17-18). 

For claim 7, Birk as modified by Mangan (emphasis on Birk) further wherein said first 
quantity of milk is collected from a first milking animal and said second quantity of milk 
is collected from a second milking animal (page 4, lines 17-18). 

Response to Arguments 
3. Applicant's arguments filed 1 1/13/06 have been fully considered but they are not 
persuasive. 

Applicant argued that Birk merely discloses a flow meter for measuring 
quantity and quality of the milk. That is, Birk fails to disclose or suggest 
performing a "second indicator of mastitis" whereby the measurement of the first 
mastitis test will indicate for such a second test. 

Clearly from the teaching of Birk, Birk discloses multiple testing done to detect 
mastitis. For example, from the diagram of fig. 1 , the animal is being milked by teat cups 
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10-13, and the quality and quantity of the milk is tested by sensors 45-48. Based on this 
test result, the milk is guided to intermediate receivers 2-5. Here in the receivers 2-5 or 
anywhere between the teat cups and the receiver (page 5, lines 16-17), another second 
quality and quantity testing is done by measuring elements 25 or a separate quality 
measuring device (see page 5, line 16 of Birk) or a floating body (see page 5, line 24). 
Milk that is not of premium quality and quantity based on the qualification threshold as 
explained on page 4, lines 10-20, will be drained out to a sewage or similar means (see 
page 5, line 22). Therefore, as one can see, Birk clearly teaches a multiple or at least 
two-step analysis test for the quality and quantity of the milk. 

Applicant argued that Mangan is also completely silent with regard to "a 
first indicator of mastitis" and "a second indicator of mastitis". Mangan merely 
discloses a probe with two electrodes positioned in a zone of optimum sensing 
inside the flow chamber and provides a modulated signal according to the 
number of sodium ions present in the sample.2 Thus, Mangan fails to disclose a 
"two-step" test of mastitis. 

Mangan was not relied upon for a teaching of a two-step milk analysis. Mangan 
was relied upon for a teaching of an on-line cell counter (see the rejection above). Birk 
teaches a cell counter (page 4, lines 8-11, Birk indicates somatic cell count, thus, a cell 
counter to count the somatic cell count); however, Birk does not specifically states an 
on-line cell counter, which is fulfilled by Mangan. It would have been obvious to one 
having ordinary skill in the art at the time the invention was made to incorporate the step 
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of using an on-line cell counter as taught by Mangan in the method of Birk in order to 
get a more accurate analysis of mastitis in the milk. 

Applicant argued that the Examiner is using impermissible hindsight 
reconstruction to reject the features recited in claim 1, especially using Mangan 
to fulfill Birk's missing of an on-line cell counter. 

In response to applicant's argument that the examiner's conclusion of 
obviousness is based upon improper hindsight reasoning, it must be recognized that 
any judgment on obviousness is in a sense necessarily a reconstruction based upon 
hindsight reasoning. But so long as it takes into account only knowledge which was 
within the level of ordinary skill at the time the claimed invention was made, and does 
not include knowledge gleaned only from the applicant's disclosure, such a 
reconstruction is proper. See In re McLaughlin, 443 F.2d 1392, 170 USPQ 209 (CCPA 
1971). On-line cell counter is known in the art and Mangan is relied upon to 
demonstrate this known concept, therefore, it is not hindsight reasoning. 

Conclusion 

4. THIS ACTION IS MADE FINAL. Applicant is reminded of the extension of time 
policy as set forth in 37 CFR 1.136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
TWO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 

■ * 

shortened statutory period will expire on the date the advisory action is mailed, and any 
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extension fee pursuant to 37 CFR 1 .136(a) will be calculated from the mailing date of 
the advisory action. In no event, however, will the statutory period for reply expire later 
than SIX MONTHS from the mailing date of this final action. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Trinh Nguyen whose telephone number is 571-272- 
6906. The examiner can normally be reached on Mon-Thu from 10:00am to 5:30pm. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Peter M. Poon can be reached on 571-272-6891 . The fax phone number for 
the organization where this application or proceeding is assigned is 571-273-8300. 

« 

Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published 
applications may be obtained from either Private PAIR or Public PAIR. Status 
information for unpublished applications is available through Private PAIR only. For 
more information about the PAIR system, see http://pair-direct.uspto.gov. Should you 
have questions on access to the Private PAIR system, contact the Electronic Business 
Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a USPTO 
Customer Service Representative or access to the automated information system, call 
800-786-9199 (IN USA OR CANADA) or 571-272-1000. 
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